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¬ 《欧洲侵权法原则》第 3：201 条规定：某活动构成本章第一节规定的原因时，损害是否可以及在何种程度上可以被归责于某人，取决于下列
因素：a. 一个理性人在活动时预见该损害的可能性，尤其要考虑致害活动与其结果在时空方面的接近性，或与这种活动通常造成的后果相比，
该损害的严重程度；b. 受保护利益的性质和价值；c. 责任基础；d. 生活中通常风险的程度；e. 被违反之规则的保护性目的。





































































《普鲁士普通邦法》和 1811 年的《奥地利普通民法典》等受自然法影响的法典中找到 [5]（P556）。目
前，在比较法上，明确规定责任范围取决于过错程度的立法例，主要有《奥地利普通民法典》第 1324 条
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Flexible Construction of the Compensation for Damages
Zheng Xiaojian (Xiamen University)
Abstract The purpose of the principle of full compensation is to achieve compensation function. There-
fore, the traditional damage law establishes the principle of distinction between constitutive elements and legal
effects, as a result of which damages will not be affected by degree of the basis of liability and finally a certain
judgment pattern as all-or-nothing approach is demonstrated in effect. However, there is fracture of value and
self-contradiction in terms of the underlying logic of this approach, so it is difficult to properly coordinate the
tension between freedom and security and probably cause some extreme results in specific cases. In modern
times, with the complexity of social relations and the diversification of interest claims, the methodology of
valuation has already gradually changed from the invariability in the modern civil law to the suitability in the
contemporary civil law. Therefore, it will be a necessary and feasible solution to the conflict problem among
different legal values in such a pluralistic society to abandon the principle of distinction and to make a flexible
evaluation of damages suitable for specific cases, which is based on a comprehensive consideration of different
constitutive elements such as the degree of fault, the extent of illegality and the probability of causation, etc.
Key words principle of full compensation; compensation for damages; flexibility; constitutive elements;
legal effects
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